STATE PROCUREMENT OFFICE
NOTICE OF AND REQUEST FOR EXEMPTION
FROM CHAPTER 103D, HRS

1 TO: Chief Procurement Officer
2FROM: Transportation

Department/Division/Agency
Pursuant to §103D-102(b)(4). HRS. and Chapter 3-120, HAR, the Department requests a procurement exemption to purchase the following:

3 Description of goods, services or construction:

The DOT seeks to contract with companies who will construct, install, own, operate and/or maintain solar photovoltaic systems!
to be located on State property at various airports, Highways Division and Harbors Division sites. DOT would enter into long-
term agreements Lo purchase the power generated by these systems. In addition to providing lower and stable energy costs for
the State, the photovoltaic systems are expected to extend the life of the building roofs, reducing maintenance and repair costs,
as well as provide covered parking for customers.

4 Name of Vendor: SunPowesEorporation—Besehside Roofing. lnc [Solarin- : 5. Price:
Address: To e DeAcirpned C : b
mﬁ 5) o oo &

& : i 7 Prior Exemption Ref. No.
'erm of Contract: From: 12/20/08 To: 12/20/28 !

&8 Explanation describing how procurement by competitive means is either not practicable or not advantageous to the State:
See Attachment No.1

@ Details of the process or procedures to be followed in selecting the vendor to ensure maximum fair and open competition
as practicable:

The DOT has contacted several solar companies, including SunPower, SunEdison, Hoku Scientific. and Beachside
Roofing/SolarIntegrated, to discuss the DOT’s exemption request and possible interest by these companies in contracting with
the DOT for solar energy services. SunPower and Beachside Roofing/SolarIntegrated have expressed their interest in
submitting proposals for specific sites. The DOT intends to pursue best price negotiations with the solar companies on the
specified sites.

10. A description of the agency's internal controls and approval requirements for the exempted procurement:
The DOT-A Engineering Program Manager has been in communication with the companies listed above to inform them
of the possible procurement exemption for this project. He and the current Project Manager for AS1060-11 will select
the companies who are able to provide the State with the best prices for the specified sites under long-term power
purchase agreements or other financial arrangements, including energy services agreements. Request for approval to
contract with the selected companies for the specific sites will be made through the Deputy Director’s office, the DOT’s
Contracts Office, and through the Department of the Attorney General, to the Director of Transportation.
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REQUEST FOR EXEMPTION FROM CHAPTER 103D, HRS (Cont.)

12 A list of agency personnel, by position, who will be involved in the approval process and administration of the contract:

Name Position Involvement in Process

Jeff Chang Engineering Program Manager <] Approval [] Administration
Brian Sekiguchi Deputy Director - Airports < Approval [] Administration
Stella Kam Deputy Attorney General Approval [ ] Administration
Benton Ho Contracts Engineer Approval [_| Administration
Brennon Morioka Director of Transportation | Approval [ | Administration

[ ] Approval [ ] Administration

Department: DOT - Airports Division
13. Direct inquiries to: Contact Name: Jeff Chang
" Phone Number: 838-8835
Fax Number: 838-8751

Agency shall ensure adherence to applicable administrative and statutory requirements

14 I certify that the information provided above is, to the best of my knowledge, true and correct.

@L 15§

Department Head Date

Reserved for SPO Use Only

15 .Date Notice Posted q{l’g:/oz

The Chief Procurement Officer is in the process of reviewing this request for exemption from Chapter 103D, HRS. Submit
written objections to this notice to issue an exemption from Chapter 103D, HRS, within seven calendar days or as otherwise
allowed from the above posted date to:  Chief Procurement Officer

State Procurement Office

P.O. Box 119

Honolulu, Hawaii 96810-0119

Chief Procurement Officer’s comments:

This approval is based on the potential loss of federal tax credits to support project that promote
and utilize green sources of energy. Selection of contractors shall be based on the cancelled RFP
criteria. This approval is for the solicitation process only, HRS section 103D-310(c) and HAR

section 3-122-112, shall apply.

16

¥] ApPROVED | ] pisapPrOVED [ ] ~No acTiON REQUIRED

MQ% A2 =5

Chief Procurement Officef ¥ Date
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Attachment 1

Section 8

The DOT and DBEDT (Foreign Trade Zone) initially attempted to procure these services
through a Request for Proposals (State Project AS1060-11) that was issued on December
21, 2007. Two proposals were submitted in response to the RFP. SunPower
Corporation’s proposal was selected and the award to SunPower was posted. However,
Beachside Roofing, Inc. filed a bid protest based upon the solicitation content and. due to
the stay of the procurement by the bid protest, no further action was taken on the
procurement.

The DOT denied Beachside’s bid protest and Beachside appealed the denial to the
Department of Commerce & Consumer Affairs. The DCCA dismissed Beachside's
appeal based upon procedural grounds. Beachside then appealed the DCCA’s decision to
the circuit court. The circuit court judge reversed the DCCA s dismissal and remanded
the case back to the DCCA to address the substantive merits of the protest. The hearing
date has not yet been set.

During the pendency of the stay, the economy within the State as well as nationwide has
declined and local investors previously lined up by SunPower for the project withdrew.
SunPower has approached mainland investors; however, the power purchase agreement
that was attached to the RFP (as a mandatory form, revisions not permitted) is too
restrictive and does not allow for creative financing options.

The federal tax credit deadline for photovoltaic systems is December 31, 2008. To
qualify for the tax credit, systems must be up and running by that date. Although
Congress has attempted several times to pass a bill extending the deadline, all attempts
has failed thus far. SunPower and other companies have informed the DOT that they
may be able to construct the systems by the December 31 deadline and enter into long-
term solar services or power purchase agreements with the State provided that they can
begin construction within the next three to four weeks.

The DOT’s efforts within the parameters of the Procurement Code for this project have
been unsuccessful. Several factors, such as the stay imposed by the bid protest and the
decline in the economy both within the State and throughout the nation, have contributed
to the DOTs inability to move this project forward. Although the DOT has considered
cancelling and reissuing the RFP, due to the short timeframe imposed by the December
31 deadline and the length of time that it takes to select a contractor through the RFP
process, the DOT believes that it is unlikely to receive any proposals in response (o a new
RFP. Communications with several solar energy companies have confirmed this belief.

An exemption from procurement would permit the State to contract with several
companies to construct and install as many photovoltaic systems as possible within the
short period of time remaining. The State will benefit by having a fixed energy cost
unaffected by the rising prices of oil and the energy source will be clean and
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environmentally responsible. Under the contracts to be issued, the companies will
attempt to install PV systems on as many sites as they can and will agree to complete the
installation on these sites even if they are unable to finish installation by the December
31, 2008 deadline and construction/installation extends into 2009. The State is
attempting to be a leader in promoting and utilizing green sources of energy. The
procurement exemption will enable the State to move forward towards this goal.
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